
ANNEX 
 
 
 

COPFS POST INCIDENT MANAGEMENT 
 

AREAS FOR WITNESS STATEMENT 
 

MR JOHN LOGUE 
 
 
Please provide your full name, date of birth, personal or business address. 
 
Please provide as much detail as you can in relation to each of the following 
questions. Please mark on your statement the number of which paragraph of 
questions you are answering. 
 
If you refer to any document in preparing your statement, please provide a brief 
description of the document and which page you have referred to.  
 

Role and experience 
 

1. What was your grade and position in COPFS during your involvement in the 
post incident management and investigation into the death of Mr Sheku 
Bayoh (“the Investigation”)? How long had you been in this position prior to 
the date you became involved? What were your duties and responsibilities in 
this position? Please include your role as Deputy Crown Agent for Serious 
Casework and separately as Deputy Crown Agent for Operational Support.  
 

2. Please explain your role and responsibilities as Data Protection Officer for 
COPFS. Over what period of time were you COPFS’ Data Protection Officer?  
 

3. When did you first become involved in the Investigation? What were the 
circumstances in which you became involved?  
 

4. What do you understand to be COPFS’ role in the investigation of sudden, 
suspicious, accidental and unexpected deaths in Scotland as of the date you 
became involved? What do you understand COPFS’ duties and 
responsibilities to be in this regard? 
 

5. Prior to the date you became involved, what experience did you have in 
investigations of deaths in police custody, or deaths during or following police 
contact? Please provide details and the outcome of the cases. Was race a 
factor to consider in any of these cases? If so, please provide examples.  
 

6. Prior to your involvement, what experience did you have in relation to family 
liaison in deaths cases? Was race a factor to consider in family liaison in any 
of these cases? If so, please provide examples. 

 
 



The Police Investigations and Review Commissioner (“PIRC”) 
 

7. What experience did you have in dealing with PIRC prior to the date you 
became involved?  
 

8. What is your understanding of the relationship between COPFS and PIRC in 
the Investigation? What is the interaction between COPFS and PIRC, for 
example do PIRC require to follow COPFS’ direction? To what extent is this 
interaction the same as that of COPFS and Police Scotland in a criminal 
investigation?  

 
9. What involvement did you have with PIRC in relation of the Investigation?  

 
10. What was your involvement, if any, in relation to whether anyone from 

COPFS should attend Kirkcaldy in person on 3 May 2015? Did you consider 
whether a colleague should attend to assist PIRC in the initial stages of their 
investigation and to attend meetings with PIRC and Police Scotland in 
person? What benefit could have been gained by PIRC and Police Scotland if 
someone from COPFS had attended? Why was Mr Bernard Ablett requested 
to attend the post mortem examination but no-one from COPFS attended any 
other aspects of post incident management, for example Police Scotland Gold 
Group meetings? To what extent was it consistent with normal practice for no-
one from COPFS to attend Kirkcaldy in person on 3 May 2015? Insofar as 
you were involved, please explain the basis for any departures from normal 
practice. 
 

11. Were you aware that Mr David Green, Head of the Scottish Fatalities 
Investigation Unit at COPFS, was personally attending a scene following a 
light aircraft crash reported in the late afternoon/evening of 3 May 2015? 
Were you involved in deciding that he should attend for the day on 4 May 
2015? If so, what was the basis for this decision and why was Mr Green 
attending this scene but no-one from COPFS had attended Kirkcaldy 
following Mr Bayoh’s death on 3 May 2015? 
 

12. Please read the email chain between you and Mr Green on 4 May 2015.1 At 
5:37pm you explain that, following a PIRC written briefing, PIRC’s 
investigation was too focused on police contact and would need to be 
expanded, and that the matter would be dealt with the next morning “once we 
get a clearer briefing”. What was unclear about the briefing to this point? What 
other matters did you want to address before expanding PIRC’s instruction? 
In light of this, would it have assisted for someone from COPFS to have 
attended in person on 3 May 2015 to obtain a clearer briefing and 
understanding of what had happened? 
 

13. Mr Green replied to your above email the same day at 7:30pm2 to say: “I have 
not sent a formal instruction to PIRC or Police Scotland as yet due to the 
weekend and other issues.” What was your understanding of the other issues 
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Mr Green stated as being the reason for the delay in formal instruction? 
Further, Mr Bernard Ablett emailed an update following the post mortem 
examination on 4 May 2015 at 7:23pm3 confirming “PIRC are looking for 
Terms of Reference from COPFS” and that Police Scotland’s ACC Ruaraidh 
Nicolson was looking for a meeting with COPFS to underline police 
commitment to an independent investigation. Mr Green replied that he was 
not sure if Mr Ablett is the right person to meet with ACC Nicolson. In light of 
all these considerations, would it have assisted to have Mr Green or a 
COPFS colleague attend in person on 3 May 2015 and beyond in order to 
provide updates and steer the Police Scotland and PIRC investigation as 
matters developed? Did Mr Green’s attendance at the plane crash affect 
COPFS’ ability to provide instructions to Police Scotland and PIRC in the 
early days of their investigation?  

 
14. To what extent do you agree with Mr Alasdair MacLeod’s summary of PIRC’s 

instructions on pages 1 and 2 of the Briefing Note to Mr Justin Farrell dated 
28 February 2020?4 Please see the PIRC instructions listed at the bottom of 
this Annex.  

 
15. On page 7 of Mr MacLeod’s summary of the Investigation to Mr Farrell,5 the 

following is said to be the views of the precognoscers:- 
 

The precognoscers found it of interest that the information about the rib 
fracture which was only made known to PIRC on 29th May 2015 was 
somehow potentially being explained away by three of the officers 
when they provided statements on 4th June 2015. After careful 
consideration of all the evidence there was insufficient evidence to 
make any more of it other than to say it was suspicious, and potentially 
called into question the integrity of the PIRC investigation at that point. 

 
Were you aware of this view? If so, did you agree with this and in what 
respects was PIRC’s integrity in question? Was this ever raised with PIRC 
directly? What was their response? 

 
16. What duties are incumbent on you in relation to PIRC’s investigation? To what 

extent did you fulfil these duties? Insofar as not already covered, to what 
extent was your involvement in the control, direction and guidance of PIRC’s 
investigation consistent with normal practice? Please set out your reasoning 
for any departures from normal practice. To what extent, if any, was race a 
factor for any departures from normal practice?  
 

17. Please read the Memorandum of Understanding between COPFS and PIRC 
dated 10 and 11 December 2013 (“the MOU”).6 Were you aware of the MOU 
during your involvement in the Investigation? Were any further duties 
incumbent on PIRC or COPFS in light of the MOU? If so, how did you satisfy 
these requirements on COPFS? In particular, at para 7.5 on page 5, were 
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PIRC instructed to report by way of a Full Investigation Report on the agreed 
template or an SPR together with full statements and productions? What, if 
any, timescales were determined in the instruction? 
 

18. The MOU7 at para 12.4 on page 9 provides that representatives of CAAPD, 
SFIU and PIRC will meet annually on a date agreed in order to discuss the 
operation of this MOU, issues of mutual interest and any requirement to 
amend the terms of the MOU; are you aware of these meetings taking place? 
What was your role, if any, in this aspect of COPFS liaison with PIRC? 
 

19. What role, if any, did you have in any quarterly meetings with PIRC? Please 
set out the dates of these meetings and what, if anything, was discussed that 
relates to the Investigation.  
 

20. Please read the email chain between your COPFS media colleagues and the 
Lord Advocate dated 28 to 30 August 20158 relating to PIRC’s media release 
following their report being provided to COPFS and criticism from Mr Anwar 
relating to delays in PIRC establishing the cause of Mr Bayoh’s death and the 
use of US-based experts speaking to “excited delirium”. The Commissioner, 
Ms Kate Frame, appears to have departed from the direction she was given 
by the Lord Advocate and released her own statement to the media to directly 
respond to Mr Anwar’s comments in the media; please provide your comment 
on this matter and include your view on whether this is a breach of PIRC’s 
duties to follow the Lord Advocate’s direction. Do you consider this a breach 
of PIRC’s duties under Section 41A of the Police, Public Order and Criminal 
Justice (Scotland) Act 2006? Please explain your reasoning.  
 

21. Do you recall the Lord Advocate’s response to the Commissioner’s media line 
that was issued on 30 August 2015? Was anything done, or should it have 
been done, if the Commissioner had departed from the Lord Advocate’s 
direction? Do you know why the Commissioner released this statement to 
respond directly to Mr Anwar? Were you involved in any discussions between 
COPFS and PIRC on this matter following the media line being issued? Did 
you understand there to be any frustration in PIRC that their engagement with 
the media was not directly responding to criticism? Were you, or are you now, 
sympathetic to these frustrations? 
 

22. What is COPFS’ role in relation to PIRC’s funding of expert witnesses? What 
is COPFS’ role in funding of expert witnesses in relation to criminal 
investigations that do not involve PIRC? Please read your PA’s email to Mr 
Stephen McGowan dated 9 September 20159 regarding COPFS funding 
PIRC’s expert witnesses. What was it about the request that provoked your 
response? Were you aware of PIRC’s costs to date in that regard? Did you 
expect PIRC to have incurred this level of cost? 
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Lord Advocate 
 

23. What is your understanding of the role of the Lord Advocate in the 
Investigation? Please outline the dealings you had with the Lord Advocate 
during the course of your involvement in the Investigation.  

 
24. Did you have any involvement in meetings between the Lord Advocate and 

Mr Bayoh’s family? If so, which meetings did you attend?  Who was present?  
What was your recollection of these meetings? What was the outcome of 
these meetings and what was your understanding of what the Lord Advocate, 
and COPFS, had undertaken to do?  
 

25. In your experience, in what circumstances does the Lord Advocate meet with 
the family of a deceased person as part of a COPFS investigation? What 
difference in approach to Mr Bayoh’s family, if any, occurred when Mr Wolffe 
QC succeeded Mr Mulholland QC as Lord Advocate on 1 June 2016?  
 

26. To what extent was the involvement of the Lord Advocates in the Investigation 
normal practice or unusual, in your experience?  
 

27. Please read your email to the Lord Advocate dated 5 May 2015,10 the PIRC 
Briefing Document11 that was attached to the email and PIRC’s Ms Irene 
Scullion’s email to you dated 5 May 2015.12 Why was Ms Scullion emailing 
this update to you? Why were you updating the Lord Advocate? Were there 
any further sources of your update to the Lord Advocate beyond the PIRC 
Briefing Document and Ms Scullion’s email? To what extent is the factual 
information accurate to your understanding at that point in the investigation? 
In particular, was it the case that COPFS had instructed PIRC in writing under 
Section 33A(b)(i) of the 2006 Act and did you understand that PIRC FLOs had 
engaged with Mr Bayoh’s family the night before and PIRC were confident 
that a relationship could be established?  
 

28. Please read the email chain between you, Mr Green and Mr Stephen 
McGowan relating to delay in the investigation.13 This email chain includes an 
email from Mr Green to you on 6 May 2015 at 3:36pm with Mr Green setting 
out the reasons for a delay in releasing the body of Mr Bayoh, includes a 
comment on the independence and impartiality of the NHS laboratory staff 
and in which he states: “If slides are prepared then these slides should be 
available for examination by anyone else the family would like to have a look 
at them.” Mr Green then explains: “I appreciate that this does not meet the 
Lord Advocate’s desires but that is simply not possible.” What were the Lord 
Advocate’s desires and what part of this explanation did not meet with them? 
Please provide the background and context to this email. What did you do 
following this explanation?  
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29. Please read the email chain between you, the Crown Agent and Mr McGowan 
dated 6 May 2015.14 Mr McGowan explains that a pathologist Dr Colin Smith 
was able to do an examination on Mr Bayoh’s body before going on holiday 
and that the Lord Advocate was irate and demanded Dr Smith’s report 
because appearance is everything. You then had a telephone call with Mr 
McGowan. Please explain these matters further and, in particular, provide 
your recollection of your telephone call with Mr McGowan, set out your 
understanding of why the Lord Advocate was irate and explain your 
understanding of what he meant by “appearance is everything”. 
 

30. Please read Mr David Harvie’s email to you dated 10 June 2015.15 Mr Harvie 
refers to a promise being made by the Lord Advocate to Mr Bayoh’s family 
that he would make no public statement on this case until concluded. Were 
you aware of this promise prior to this email? What were the circumstances in 
which this promise was given? Did COPFS accommodate this promise in 
future public statements? Was this promise binding on Mr James Wolffe QC 
when he succeeded Mr Frank Mulholland QC as Lord Advocate?  
 

31. Please read your emails with Mr McGowan dated 9 July 2015.16 What is the 
issue set out in the email and what was discussed with the Lord Advocate in 
your meeting that day? Was the matter resolved? Mr McGowan refers to the 
Lord Advocate having “committed to us giving assistance”. What did you 
understand that to be and how was this commitment made? Was this 
commitment binding on Mr Wolffe QC when he succeeded Mr Mulholland QC 
as Lord Advocate? 
 

32. Please read your email chain with your media colleagues dated 20 July 
201517 and the letter from the Lord Advocate to Mr Torrance dated 19 June 
201518 referred to in the emails. Was there a reasonable expectation at this 
time in COPFS that there would be an FAI and a prosecution? You suggested 
to your colleague that he could use the example of the Lockerbie FAI and 
prosecution; was this example analogous to the Investigation? Please explain 
why you raised this as an example. What other examples of a prosecution 
following an FAI are you aware of?  
 

33. Regarding the letter from the Lord Advocate to Mr Torrance dated 19 June 
2015,19 did the Lord Advocate’s position that there would be an FAI have any 
impact on the Investigation? Did Mr Wolffe QC maintain this position when he 
succeeded Mr Mulholland QC as Lord Advocate?  
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Family liaison 
 

34. What is your understanding of COPFS’ role in liaison with the deceased’s 
family in deaths cases? How does COPFS’ role interact with the role of Police 
Scotland and PIRC in family liaison?  
 

35. What, if any, duties or responsibilities do COPFS have to the deceased’s 
family during the course of a PIRC investigation? What duties or 
responsibilities do COPFS have to the deceased’s family during the 
Investigation? How were these duties or responsibilities fulfilled? Was there a 
handover of family liaison from PIRC to COPFS?  

 
36. Please read the email chain between you, the Crown Agent Ms Catherine 

Dyer and Mr McGowan dated 6 May 2015.20 In the minute to the Scottish 
Ministers set out in your email of 14:34, the Lord Advocate explains that it 
would be important to build and maintain the confidence of the deceased’s 
family in the independence and thoroughness of the investigation. Do you 
agree with this? What was done to ensure that this was built and maintained 
throughout the Investigation? Do you think COPFS were successful in 
achieving this? If not, what went wrong and what could have been done 
differently?  
 

37. What involvement did you have in family liaison in relation to Mr Bayoh’s 
death? What was your involvement, if any, in deciding what to disclose to Mr 
Bayoh’s family? 
 

38. With reference to Mr MacLeod’s letter to Mr Farrell dated 28 February 2020 
page 3,21 the following summary is made in respect of family liaison:  
 

From the outset the Anwar & Co were on an exceptional basis provided 
with significant disclosure. This disclosure was provided solely to 
enable them to instruct their own medical experts. The family were also 
from the beginning invited by the Crown to provide input to the Crown 
investigation and did so by e.g. suggesting particular lines of enquiry 
and providing the details of a number of expert medical witnesses 
some of who subsequently provided reports to the Crown. 

 
Do you agree with this summary? What made the basis of the disclosure 
exceptional? In this regard, PIRC’s Mr John McSporran has stated to the 
Inquiry the following: “There was the potential for PIRC FLOs and COPFS to 
be providing different information to the family and their solicitor, which would 
undermine confidence in the PIRC FLOs and the overall investigation. In my 
experience, it was highly unusual for COPFS to provide such information 
direct to the family and their solicitor during a live investigation, particularly 
during its early stages.”22 Do you agree with Mr McSporran? Was the 
disclosure in this manner a departure from normal practice? If so, what was 
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the basis for this departure? To what extent was race a factor in any 
departures from normal practice? 

 
39. What is your understanding of the role of COPFS’ Victim Information and 

Advice service (“VIA”) in family liaison in a death investigation? Were VIA 
involved in this case? Insofar as you are aware, what was the basis for VIA 
involvement or non-involvement with Mr Bayoh’s family? 

 
Police officers’ status 
 

40. What is COPFS’ role, if any, in determining if a person’s status is that of 
witness or suspect in an investigation into a death in custody or a death 
during or following contact with the police? What is the significance for the 
Investigation of a person’s status? In the event that there is no reasonable 
suspicion in respect of any person(s) in an investigation, what is COPFS’ role 
in identifying a suspect?  
 

41. What was your involvement, if any, in determining if the status of the officers 
who engaged with Mr Bayoh, or any other persons, was that of witness or 
suspect in the Investigation? To what extent were your decisions and actions 
in this regard consistent with normal practice? Was race a factor in any 
departures from normal practice? In hindsight, are there any aspects of your 
decision-making or actions in this regard that you would do differently?  
 

42. When was the police officers’ status decided? Why was it decided at that 
time? Was it subject to change? When would it be reconsidered, if at all? 
What was your involvement in any reconsideration of the police officers’ 
status? 

 
43. Can COPFS provide any undertakings to officers involved in a death in 

custody or death during or following police contact in order to obtain their 
account of the incident? If so, when are these undertakings made and what is 
their purpose? Were these undertakings considered in the Investigation?  

 
44. What advantages, if any, would be gained from charging the officers and 

interviewing them under caution? What disadvantages, if any, would result 
from the officers being charged and interviewed under caution? To what 
extent were your decisions and actions in this regard influenced by reporting, 
or potential reporting, in the media? Is there a reluctance on you or your 
colleagues’ part to instruct the police or PIRC to charge police officers with 
criminal offences occurring in the course of their duty that is not apparent 
when dealing with civilians? If so, what is the reason for this?  
 
 
 
 
 
 



45. Please read the following correspondence discussing whether there is a 
requirement for the police officers to provide a statement detailing their 
involvement in engaging with Mr Bayoh:- 
 

• the letter from the Chief Constable to the Lord Advocate dated 15 May 
2015;23  

• the letter from the Lord Advocate to the Chief Constable dated 22 May 
2015;24 

• the letter from Mr Brown to DCC Neil Richardson dated 22 May 2015;25 
• the letter from the Chief Constable to the Lord Advocate dated 29 May 

2015;26 
• the letter from the Lord Advocate to the Chief Constable dated 5 June 

2015;27 
• ;28 
• the email chain between you, Mr McGowan and Mr Brown dated 11 

June 2015;29 and 
• the letter from Mr Brown to DCC Richardson dated 25 June 2015.30 

 
In your email noted above you mention speaking to DCC Richardson and 
DCC Livingstone on 10 June 2015; what was discussed? Did you discuss the 
Lord Advocate’s letter and Police Scotland’s response? What were the areas 
that were confused with Police Scotland? Did Police Scotland explain why 
they were reluctant to agree that their officers required to provide statements? 
Did Police Scotland give any views on whether their officers had a statutory 
duty to provide statements, as suggested by the Lord Advocate and Mr Brown 
in their letters? Did anyone from Police Scotland give a view on the police 
officers’ Oath of Office and how it related to any requirement for them to give 
a statement of their involvement? In what respects, if at all, did you discuss 
the officers’ privilege against self-incrimination? Was the expectation that the 
officers would provide statements in an interview setting with PIRC or write 
their own statement? What was the outcome of these discussions?  
 

46. Please read the document you prepared for the COPFS website entitled 
“Investigations by the Police Investigations and Review Commissioner Under 
the Direction of the Crown”31 and the related email chain between you and the 
Lord Advocate dated 10 and 11 June 2015.32 Why did you prepare this 
document and what was the background? What matters were clarified in this 
note? How did this note relate to the issue of PIRC’s powers and their 
capacity to compel police officers to provide statements? Do you think this 
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note achieved its purpose? Is this a normal approach to what guidance is 
published on the COPFS’ website?  
 

47. In a letter to Mr Anwar dated 10 September 2015,33 the Commissioner out her 
response to a concern of the family in the following terms:- 
 

Firstly, I note that they suggested that the powers available to PIRC 
had either not been utilised or were lacking. 
 
In particular, the family appear to be concerned that the police officers 
who engaged with Sheku Bayoh in Hayfield Road, were not detained 
immediately and interviewed. 
 
As you will be aware, dependent on the circumstances of any case, a 
police officer may have the legal status of a witness or a suspect. If 
they are considered to be a witness, they may have the same rights as 
any civilian and therefore cannot be compelled to provide a statement. 
If on the other hand, they are considered to be a suspect, they may be 
detained for the purposes of giving a statement but cannot be 
compelled to speak or incriminate themselves. 
 
For someone to be considered a suspect, you will appreciate that in 
terms of Section 14 of the Criminal Procedure (Scotland) Act 1995, 
there has to be a reasonable suspicion that they have committed a 
crime. 
 
In this particular case, as you know, as it has not been possible (to 
date) to establish a precise cause of death, it has not so far been 
possible, in a legal context, to establish that a crime has been 
committed.  
 
Accordingly, the police officers could not be detained as suspects in 
terms of the Criminal Procedure (Scotland) Act. 

 
In these circumstances and in compliance with Scottish Criminal Law, 
the police officers have been considered meantime as witnesses. As 
you will know, there is nothing in law which compels a witness to 
provide evidence to investigators (be they police officers or PIRC 
investigators) and I am sure you will recognise the importance of my 
investigators acting within the law, so that any evidence obtained by 
them, may be admissible in the event of any future proceedings. 

 
In a further letter to Mr Anwar dated 9 October 2015,34 the Commissioner 
states:-  
 

With regard to your query relating to the detention of police officers in 
terms of Section 14 of the Criminal Procedure (Scotland) Act 1995, as 
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you know, from the inconclusive Scottish post mortem, it has not been 
possible to establish a precise cause of death or to establish 
meantime, that a crime has been committed. In terms of Scots Law, it 
is not lawful to detain any person (police officer or member of the 
public) unless it has been established that an offence punishable by 
imprisonment has been committed. In compliance with Scottish 
Criminal law, PIRC has not, to date, detained any police officer in 
respect of this case. 

 
To what extent do you agree with the position the Commissioner has set out? 
If your understanding of the law at the time differed from the Commissioner, 
please explain why. What is it about the cause of death that you understand 
to be essential to reasonable suspicion, or establishment of an offence 
punishable by imprisonment? How does this interact with COPFS instructing 
an investigation under Section 33A(b)(i) rather than (ii) of the 2006 Act, being 
investigation of the circumstances in which a police officer may have 
committed an offence? In your view was there reasonable suspicion in 
relation to any of the officers at this point in the Investigation? Was this 
decision a matter for COPFS or PIRC?  
 

48. The Lord Advocate in his letter to the Chief Constable dated 5 June 201535 
sets out the following position: 
 

The discussions between Crown Office officials and Professional 
Standards Department did not in any event cover investigations 
conducted by PIRC on the instructions of the Lord Advocate. The 
concerns about compelling officers suspected of committing a crime to 
provide a statement only apply to investigations about police officers 
carried out by the police themselves. They do not apply to PIRC who 
when investigating allegations of criminality against police officers must 
make their own operational judgements as to who is a suspect and 
who is a witness. 

 
Do you agree with the Lord Advocate’s point that determining whether a 
police officer is a witness or a suspect is a matter for PIRC’s own operational 
judgement? How does this fit with what the Commissioner has stated in her 
above letters to Mr Anwar and your views on what she has explained? 

 
49. To what extent is it normal for PIRC to conduct an investigation and prepare a 

report of findings when there is no reasonable suspicion in respect of any 
person? To what extent is it normal to draft and submit the Crown 
Precognition where there is no reasonable suspicion in respect of any 
person? In light of your answers and to the extent that you were involved, 
please set out why the Investigation was conducted in the way it was standing 
the status of the police officers.  
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Ingathering of evidence and analysis 
 

50. What is your understanding of COPFS’ role in investigating a death in custody 
or death during or following contact with the police? How does COPFS’ role 
interact with the role of Police Scotland and PIRC in investigating?  

 
51. After you first became involved in the Investigation, what description of the 

events leading up to and including Mr Bayoh’s death was explained to you? 
When, how and by whom was this information provided to you? 
 

52. Over the course of your involvement in the Investigation, in what ways, if any, 
did your understanding of the circumstances of Mr Bayoh’s death change 
from the information initially provided to you?  

 
53. At any stage in the Investigation did you consider that COPFS should 

investigate potential offences in relation to the drugs Mr Bayoh had 
consumed, for example identifying and investigating the supplier for culpable 
homicide or offences under the Misuse of Drugs Act 1971? Would this be a 
matter for PIRC or Police Scotland to investigate? Who is responsible for 
instigating this investigation? Please set out the reasoning for your decisions 
and explain any departures from normal practice.  
 

54. Please read the email from Mr Les Brown dated 24 August 2015.36 Please set 
out your recollection of the issue of the understanding of restraint and the 
discussions surrounding this email. Is an assessment of the officers’ credibility 
and reliability in their accounts a matter to address in the Investigation? If so, 
are you aware if this issue in Mr Brown’s email was addressed in the 
Investigation? In your view, should it have been?  
 

55. With reference to your email to PIRC dated 20 July 2016,37 why would the 
toxicology evidence relating to Alpha-PVP not need to go further than 
research that this drug would make people violent? Was this the approach 
taken by COPFS in relation to toxicologist expert opinion? 

 
Post mortem examination and the release of Mr Bayoh’s body 
 

56. What is your understanding of COPFS’ role in instruction and attendance at 
the post mortem examination in the case of a death in custody or death during 
or following contact with the police? To what extent, if any, does this differ 
from any other type of death investigation?  
 

57. Please explain your involvement in the post mortem examination and 
reporting process. To what extent was your involvement consistent with 
normal practice?  
 

58. Please read the email from the Lord Advocate and your response dated 26 
May 2015.38 Mr David Torrance MSP is said to have spoken with the Lord 
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Advocate and raised the issue of the release of Mr Bayoh’s body. The Lord 
Advocate indicated to Mr Torrance that Mr Anwar may now be giving the go 
ahead for release of Mr Bayoh’s body and that the Lord Advocate offered to 
go to Fife to meet local Imams to explain the process. Were you involved in 
this decision for the Lord Advocate to visit Fife to speak with Imams? What 
was the basis for doing so? Was this a request from Mr Bayoh’s family or their 
legal representatives? You raise the difference between an Iman and an 
Imam in your email; what is your understanding of an Iman and do you recall 
where you became aware of this? What did you mean when you wrote an 
Iman and an Imam are a “completely different thing”? Did these meetings take 
place? If you were involved, what was discussed and explained in these 
meetings?  

 
European Convention on Human Rights (“ECHR”) 
 

59. During the Investigation, were you involved in discussions in any form relating 
to COPFS’ obligations under Articles 2 and 14 of the ECHR in respect of Mr 
Bayoh and his family? If so, what was your understanding of these obligations 
and how, if at all, did this affect your approach to your work? 
 

60. To what extent was Article 2 of the ECHR considered in the Investigation in 
respect of the duties of Police Scotland and PIRC? 
 
Media engagement 
 

61. What is your understanding of COPFS’ role in engagement with the media 
following a death in custody or death during or following contact with the 
police? How does COPFS’ role interact with the role of Police Scotland and 
PIRC in media engagement?  
 

62. Were you following the media reporting of the matter? To what extent, if any, 
was your involvement in the Investigation influenced by what was reported in 
the media? Were you aware if any of your colleagues in COPFS or the Lord 
Advocate were influenced in their actions and decision-making by what was 
reported in the media? 
 

63. What involvement did you have, if any, in COPFS’ media engagement? This 
may include discussing media lines with colleagues, liaison with the COPFS 
media department, direct contact with the media or providing information to 
colleagues dealing with the media.  
 
 
 
 
 
 
 



64. On 3 May 2015, Police Scotland prepared the following statement39 and 
shared it with PIRC and COPFS for approval:- 
 

Death in police custody, Kirkcaldy  
 
At around 7am this morning (Sunday, May 3) police in Kirkcaldy 
responded to a number of calls from members of the public reporting a 
man brandishing a knife in the Hayfield Road area. 
 
On arrival the officers encountered the man and whilst attempting the 
apprehend him, he lost consciousness and a female officer also 
sustained a head injury. 
 
Police officers commenced first aid procedures and the man was taken 
to Victoria Hospital by the Scottish Ambulance Service, where he sadly 
died. The female officer was also taken to hospital, and she has now 
been released. 
 
Divisional Commander Chief Superintendent Garry McEwan said: "This 
is a tragic set of circumstances and my condolences go to the man's 
family. We currently have officers with them to provide information and 
support where appropriate. 
 
"We recognise that this is an extremely difficult and distressing time for 
both the family and the officers involved and I have instigated the 
necessary post-incident procedures. 
 
"The investigation of deaths in Scotland is the responsibility of Crown 
Office and Procurator Fiscal Service, who have instructed the Police 
Investigations and Review Commissioner to lead on this enquiry. The 
circumstances into the death will be fully explored and reported to the 
Crown Office in early course" 
 
Anyone with information regarding this incident is asked to contact 
Police Scotland on 101 or anonymously through Crimestoppers on 
0800 555 111. 

 
Were you aware of this? What was the basis for this statement not being 
released? Was the narrative of events consistent with what was understood 
by COPFS at the time? Could this statement have been amended and 
released? In this regard, to what extent were your decisions and actions, and 
those of COPFS generally, consistent with normal practice?  
 

65. What is your understanding of the SPF’s role in Police Scotland’s media 
engagement? What is your awareness of the SPF’s approach to media 
engagement? Do you have any comment on the suitability of the SPF’s 
approach? Do SPF seek COPFS’ approval before releasing a statement in 
the same manner as Police Scotland did? 
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66. In preventing a statement, such as the above draft attributed to Ch Supt Garry 

McEwan,40 being released by Police Scotland, did you have any concerns 
that the police officers involved would be unhappy that no comment was 
being made in response to the speculation in the media about what happened 
in the incident? Were you made aware of any concerns on the part of the 
officers involved? What difference, if any, did this or would this have made to 
your approach to media engagement? Did you expect the SPF to issue a 
statement on behalf of the officers following the lack of comment from Police 
Scotland? If a statement had been made by Police Scotland, do you think this 
would have prevented, or minimised to some extent, speculation in the media 
of what happened in the incident? With hindsight, would you have made 
different decisions or acted differently in relation to this? 
 

67. Were you aware that a statement was released attributed to Ch Supt Garry 
McEwan, the P Division (Fife) Divisional Commander, in the Dundee Courier 
offering condolences to Mr Bayoh’s family on 3 May 2015? Was this 
statement approved by COPFS? Are you aware of why this statement was 
made but the above statement was refused?  
 

68. Please read your email chain with the COPFS’ Head of Communications at 
the time Ms Lorraine Davidson on 4 May 2015.41 Ms Davidson explains by 
way of update that the brother-in-law of Mr Bayoh is a lay advisor to Police 
Scotland and “told Police Scotland FLOs his view is that police planted the 
knife on the deceased as an excuse for police brutality.” Police Scotland are 
said to be concerned that “the family will seek media attention for their views 
and they want to be in a position to defend themselves if that happens”. 
Police Scotland are said to also want to clarify basic facts to correct 
inaccurate reporting at the time. Mr McGowan is said to have advised that 
PIRC can clarify the incident took place on Sunday morning not Saturday 
night however the police were advised to hold the line that PIRC are 
investigating. Further to this you had a call with DCC Livingstone to discuss 
the case on 4 May 2015; what was discussed? Did DCC Livingstone raise the 
issue of Police Scotland being able to defend themselves in the media or 
inaccurate reporting? If so, how did you respond? In terms of media strategy, 
how did you and COPFS accommodate the concerns of Police Scotland that 
they would need to defend themselves in the media and correct inaccurate 
reporting?  
 

69. Please read your emails with your COPFS colleagues dated 6 May 2015 
between 15:49 and 17:0142 and the draft PIRC media line that was attached 
thereto.43 You asked for Mr Brown to call you, what was discussed in this 
telephone call? Thereafter Mr McGowan wrote that he spoke to Mr Anwar 
which he said went fine, and you replied that “He knows we are playing it 
straight”. What did you mean by this?  
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“leak” in the sense that confidential documents or detailed information 
known only to certain people was published.  Rather, the essential 
element of the reporting was the Crown’s purported decision in 
circumstances where it had to be one of two options - to prosecute or 
not to prosecute.  In those circumstances, we cannot rule out the 
possibility, based on the reporting alone, that the Mail on Sunday 
simply “guessed” and claimed to have obtained the information (this 
has happened before in long running high-profile investigations).  In 
addition, the essence of the decision was clear to officials and 
ministers in the Scottish Government as well as in COPFS. 

 
The basis for not conducting a formal leak inquiry is given as because 
confidential documents or detailed information known only to certain people 
was published. In setting this out to the Lord Advocate, did you give sufficient 
weight to the claims in the article that a “well-place source in the justice 
system” was the source of the information and that “The Scottish Mail on 
Sunday understands the Lord Advocate believes the evidence does not 
support a prosecution against the officers who restrained Mr Bayoh. His 
decision is said to be based on two main factors: firstly, the statements of 
multiple witnesses who confirmed the police acted proportionately; and 
secondly, forensic evidence that Mr Bayoh’s death was caused by the high 
levels of illegal drugs found in his system.”?66 Why would this information 
about the decision not be sufficient for there to be concerns about a leak 
within COPFS? Did anything in the article give you the impression that it was 
a guess on the part of the journalist? If so, why was this not raised in 
correspondence with the Lord Advocate? Do you know if the Lord Advocate 
was aware of the above sections of the Mail on Sunday’s article when 
considering the issue and the investigation into a possible source within 
COPFS? If not, should he have been informed of this?  

 
92. Further in your email to the Lord Advocate dated 7 December 201867 you 

state: 
 

For those reasons, I concluded that it would only be appropriate to 
interview a member of staff where I could obtain information from 
COPFS systems which indicated contact with the journalist or 
newspaper.  I have therefore reviewed all COPFS communications 
data to establish whether COPFS emails or telephones were used to 
send or receive information to or from the journalist or newspaper 
during the short window between the decision being taken and the 
story being printed.  There is no evidence of any such contact in the 
relevant COPFS systems and I am therefore satisfied that the 
information held in relation to the decision has been processed 
appropriately and consistent with the Service’s data protection 
obligations.  I do not see any appropriate basis to interview formally the 
members of staff and Crown Counsel involved in the decision making. 

 

 
66 PS18106 pages 1 and 2. 
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out a robust investigation into the leak? What expectation did you understand 
the Lord Advocate had given Mr Bayoh’s family in his statement to them in the 
October 2018 meeting?  What is your understanding of how Mr Bayoh’s 
family were affected by the publication of the decision not to prosecute the 
officers and consequently how your actions and decisions in the investigation 
would be perceived by them? Was this a consideration for the investigation? If 
it was, please confirm what discussions took place and how you took account 
of how Mr Bayoh’s family would perceive the investigation and its 
conclusions. How did this factor into your analysis? Was there a concern that 
COPFS’ relationship with Mr Bayoh’s family would be adversely affected in 
the process you adopted in the investigation, or by carrying out an exercise in 
“ticking the boxes”,85 as  put it? 

 
101. To what extent was COPFS response, and your involvement in it, consistent 

with normal practice? Please explain any departures from normal practice and 
the reasons why this action was taken. Insofar as not covered above, to what 
extent, if any, was race a factor in your actions and decisions in the 
investigation into the purported leak to the media of the decision not to 
prosecute? In the other long running high-profile investigations in which you 
stated in your email to the Lord Advocate that a journalist guessed the 
outcome,86 insofar as you are aware, did COPFS conduct their investigations 
in the same manner as in this case? 

 
Learning from other investigations 
 

102. Prior to and during your involvement in the Investigation, what awareness did 
you have of investigations by the police and/or the CPS into race in England 
and Wales? What learning did you derive from these investigations? Did 
anything you learned from these investigations result in any change in 
approach to your involvement in this case compared with your involvement in 
prior investigations? 

 
103. Insofar as not covered above, to what extent did you consider the approach of 

the CPS in cases of deaths in custody or during or following contact with the 
police in which restraint was used? What were you interested in 
understanding or learning from the approach of CPS? 

 
Race  

 
104. Do you have any experience of racism being a factor to investigate in an 

investigation relating to:  
 
(i) a death in custody or death during or following police contact; or 
(ii) the actions of on-duty police officers.  

 
If so, please provide details of the year(s) you were involved, how race was a 
factor, how you investigated the race aspect and the outcome. 
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105. Insofar as not already covered, to what extent, if any, was Mr Bayoh’s race a 

factor in any of your decisions and actions?  
 

106. Prior to your involvement in the Investigation, in your experience, did COPFS 
routinely consider the role of race when dealing with a death in custody or 
death during or following police contact of a person who was not white? Has 
that position changed between the time you were involved in the Investigation 
and now?  

 
Training 
 

107. At the time of your involvement in the Investigation, what training had you 
completed that was relevant for your role in the Investigation? Please provide 
details of the type of training and explain what you can recall from the 
session. 

 
108. Insofar as not already covered, what training had you completed by or during 

the time you were involved in the Investigation in relation to equality and 
diversity issues? Which aspects of this training, if any, were applicable to your 
role?  
 

109. What guidance or reference materials in relation to race were you aware of 
being available to you in the time you were involved in the Investigation? Over 
the course of your involvement, did you make use of any of these materials?  
 

110. What, if any, training do you consider would have assisted you in your 
involvement in the Investigation? This may be training you have carried out 
since, training you are aware of but have not completed or training that is not, 
as far as you’re aware, provided by COPFS.  

 
Records 
 

111. Is there a requirement for you to take contemporaneous notes or any other 
record of your involvement in an investigation? Is there a requirement to 
retain them? Are there any forms that you must complete in the course of the 
Investigation for internal record-keeping?  
 

112. What records did you keep in relation to the Investigation, for example 
notebooks? Were these retained and archived? To what extent was your 
record-keeping consistent with normal practice? Please confirm the basis for 
any departures from normal practice.  
 
Miscellaneous 
 

113. In your experience, was this investigation lengthy? Was it unduly lengthy? 
What is the reason for the length of time required for the case to be reported 
to Crown Counsel? Could anything have been done differently to reduce the 
length of time from Mr Bayoh’s death to reporting to Crown Counsel?  

 



114. When did you become aware of the possibility that a public inquiry would be 
commissioned to examine Sheku Bayoh’s death and the Investigation? Was 
anything done or not done in light of this? Was this a factor in relation to the 
issue of whether a FAI should take place? 

 
115. Insofar as not already covered, to what extent was your involvement, 

decisions and actions in the Investigation consistent with normal practice? If 
there were any deviations from normal practice, please explain your 
reasoning. In your view was race a factor in any departures from normal 
practice you have identified? 
 

116. Insofar as not already covered, what significant difficulties or challenges did 
you encounter during your involvement in the Investigation? Would any 
changes to practice or procedure would have assisted you in overcoming 
these difficulties or challenges? To what extent were these difficulties or 
challenges normal or expected in your role? To what extent was race a factor 
in these difficulties or challenges? 
 

117. In what circumstances, if any, would COPFS share the findings of (i) a PIRC 
investigation including the PIRC Report and (ii) the Crown Precognition with 
Police Scotland? Do COPFS have a role in advising or suggesting if 
misconduct proceedings should be taken forward by Police Scotland following 
an investigation by COPFS? Do you consider any of your findings in the 
course of the Investigation, or the findings of PIRC, would be of assistance to 
Police Scotland if they were shared? Did you or, insofar as you’re aware, any 
colleague share these findings with Police Scotland? Did anyone from Police 
Scotland or SPA request your findings for the purposes of considering 
disciplinary action? 
 

118. Please state the following in the final paragraph of your statement:- 
 
“I believe the facts stated in this witness statement are true. I understand that 
this statement may form part of the evidence before the Inquiry and be 
published on the Inquiry’s website.” 
 

119. Please sign and date your statement.  
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